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STATEMENT OF THE CASE
Nature Of The Case
Ricardo A Jimison appeals from the district court's denial of his motion for
correction of an illegal sentence.

Statement Of The Facts And Course Of The Proceedings
The state charged Jimison with fraudulent use of a financial transaction
card and being a persistent violator. (R., pp. 34-35, 41-43.) Pursuant to a plea
agreement Jimison pied guilty to fraudulent use of a financial transaction card
and the state dismissed the persistent violator enhancement. (R., pp. 44-47, 50.)
The district court imposed a sentence of five years with two years determinate
and retained jurisdiction. (R., pp. 71-73.) It thereafter relinquished jurisdiction,
but reduced the determinate portion of the sentence to one and one-half years.
(R., pp. 79-80.) In the judgment the district court calculated the credit for time

served as 216 days "as of January 29, 2009." (R., p. 73; see also R., p. 80
(granting credit for 338 days served "for time served prior to the entry" of the
order relinquishing jurisdiction).)
On October 13, 2011, Jimison filed a "Motion for Credit for Time Served,"
claiming the district court "failed to recognize and give credit for the time
petitioner had served from the date of his arrest in Elko County, Nevada." (R., p.
82.) Jimison claimed he was incarcerated "approximately" from October 6, 2008,
to "a day in late December 2008." (Id.) His motion was sworn, but he provided
no other evidence in support of it.

(R., pp. 82-83.) The record contains no

further action in the case by any party or the court until March 12, 2012, when
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Jimison filed a motion to correct an illegal sentence. (R., pp. 84-89.) Jimison
made new claims in the motion, but again requested credit for time served while
incarcerated in Elko, Nevada. (R., p. 88.) The district court denied the motion,
setting forth its analysis of the new claims but not specifically addressing any
claim of credit for time served. (R., pp. 90-93.) Jimison timely appealed from the
district court's order. (R., pp. 95-98.)
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ISSUE
Jimison states the issue on appeal as:
Did the district court err when it denied Mr. Jimison's request
for credit for time served?
(Appellant's brief, p. 4.)
The state rephrases the issue as:
Has Jimison failed to show that the time he was incarcerated after his
arrest on a warrant for failure to appear was not credited against his sentence?

3

ARGUMENT
Jimison Has Failed To Show That He Was Not Given Credit For Time Served
While Incarcerated On A Failure To Appear Warrant

A.

Introduction
Jimison claims on appeal that he was entitled to credit for "at least thirty-

six days" time served in addition to that awarded by the district court.
(Appellant's brief, p. 7. 1)

This claim is premised upon the assertion that the

district court did not award him credit for time he was incarcerated after his arrest
in Nevada on a failure to appear warrant issued after Jimison failed to appear for
his initial sentencing hearing. (Appellant's brief, pp. 5-8.) Although Jimison is
entitled to credit against his sentence for his incarceration resulting from his
arrest on the failure to appear, the record is devoid of any support for Jimison's
claim that this time was not included in the credit for tlme served as granted by
the district court.

8.

Standard Of Review
"The question of whether a sentencing court has properly awarded credit

for time served to the facts of a particular case is a question of law, which is

1

Jimison's appellate claim of entitlement to 36 days credit is a tacit
acknowledgment that his motion misrepresented the time he was incarcerated in
Nevada.
His motion claimed he was incarcerated in Nevada from
"approximately" October 6, 2008, to "a day in late December 2008." (R., p. 82.)
He was in fact arrested in Nevada on the warrant on October 29, 2008. (Warrant
Return filed October 30, 2008 (Augmentation).) He represented to the District
Court at his January 29, 2009 sentencing hearing that after being arrested in
Nevada he was transported first to Twin Falls County Jail and then to Gooding
County Jail, which released him on December 3, 2008. (Tr., p. 48, L. 11 - p. 50,
L. 14.)
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subject to free review by the appellate courts." State v. Vasquez, 142 Idaho 67,
68, 122 P.3d 1167, 1168 (Ct. App. 2005) (citing State v. Hale, 116 Idaho 763,
779 P.2d 438 (Ct. App. 1989)). "We defer to the trial court's findings of fact,
however, unless those findings are unsupported by substantial and competent
evidence in the record and are therefore clearly erroneous." State v. Covert, 143
Idaho 169,170, 139 P.3d 771,772 (Ct. App. 2006).

C.

Jimison Has Failed To Show He Was Not Awarded Credit For Time Spent
In Jail After His Nevada Arrest On The Failure To Appear Warrant
By statute, courts are required to give convicted defendants "credit in the

judgment for any period of incarceration prior to entry of judgment, if such
incarceration was for the offense or an included offense for which the judgment
was entered." I.C. § 18-309. See also State v. Vasquez, 142 Idaho 67, 68, 122
P.3d 1167, 1168 (Ct. App. 2005) (defendant entitled to credit for time served "if
the prejudgment incarceration is a consequence of or attributable to the charge"
(emphasis omitted)). The record shows that Jimison was arrested in Nevada on
a failure to appear warrant issued in this case. (R., pp. 59-60 (Jimison failed to
appear for sentencing and the court issued a bench warrant for his arrest);
Warrant Return filed October 30, 2008 (Augmentation).) He is therefore entitled
to credit against his sentence for time spent incarcerated as a result of that
arrest.

The record, however, contains no evidence that this time was not

included in the district court's award of credit for time served.
The record does not reveal when Jimison was initially arrested in this
case, but his first appearance in custody was on February 7, 2007. (R., p. 6.)
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Thereafter he was released on his own recognizance to go to the hospital on or
about February 20, 2007 (R., pp. 10-12); checked himself out of the hospital,
absconded, but was rearrested all at unknown times prior to March 27, 2007 (R.,
p. 15); was medically furloughed on about March 27, 2007 (R., pp. 16-20);
absconded from his medical furlough, again at an unknown time in May, and was
brought back before the court on December 10, 2007 (R, pp. 25-26); was
released on his own recognizance on April 2, 2008 (R., pp. 51-55; Tr., p. 36, L. 1
- p. 40, L. 19); and failed to appear at his July 23, 2008 sentencing (R., pp. 5960), leading to the issuance of the failure to appear warrant served on Jimison in
Nevada on October 29, 2008 (Warrant Return filed

October 30, 2008

(Augmentation)). Thereafter Jimison was apparently released on December 3,
2008 (Tr., p. 49, Ls. 13-15) and taken back into custody on December 29, 2008
(Warrant return filed January 2, 2009 (Augmentation)).

It is impossible to

conclude on this record that the time Jimison was incarcerated after his Nevada
arrest on the failure to appear warrant was not included in the 216 days the
district court calculated Jimison had been incarcerated in this case as of January
29, 2009. (R., p. 73.)
"Error is never presumed on appeal and the burden of showing it is on the
party alleging it." Stewart v. Sun Valley Co., 140 Idaho 381, 384, 94 P.3d 686,
689 (2004) (quotations omitted); Farrell v. Board of Com'rs, Lemhi County, 138
Idaho 378, 390, 64 P.3d 304, 316 (2002) (appellant carries burden of showing
error on record and error never presumed); State v. Mowrey, 128 Idaho 804, 805,
919 P.2d 333, 334 (1996) (appellant has burden of showing error in record).
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Although Jimison is entitled to credit for time served while incarcerated after his
arrest in Nevada on the failure to appear warrant, he has failed to articulate,
much less demonstrate on the record, any basis for believing this time was not
included in the district court's grant of credit for time served. He has therefore
failed to show error.

CONCLUSION
The state respectfully requests this Court to affirm the district court's order
denying Jimison's motion to correct an illegal sentence.

DATED this 1st day of February, 2 13.
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